' CIVIL COURT OF THE CITY OF NEW YORK

| COUNTYOFNEWYORK
g ARTHUR EDELSON, - _' i
__ R | "-Plafnt-iff, _ _
" against I i Index N6.:212931'/o:7'-
: N HOME DEPOT U.S.A., INC,

'. ._Peter Moulton J.

L Defendant moves for an order pursuant to CPLR 3212 gr

FACTS

In September 2005 plamtrff purchased a k1tchen ﬁ-om Home Depot Expo The purchase" o s _" S

o : 1r1c1uded the demohtron and removal of plamtlff’ s ex1st1ng kltchen, dehvery of new goods and thelr L

o 1nsta11at10n The purchase and transact1on was memonahzed in a contract In December 2005 :

B _'defendant dehvered the goods to plalntlff’ s home Accordrng to defendant on December 27 2007

defendant 'S subcontractor began the constructron On June 15 2006 the constructlon Was DT |

. completed ‘

P1a1nt1ff commenced th1s case argumg that due to the delay in completmg the constructlon '

'he was completely depnved of the use of hrs krtchen dmmg room hvmg room and other areas’ of e

! hlS home He also alleges that: he suffered from defendant s stormg 1ts supphes m hrs home In

. addltlon, plarntlff asserts that he and hlS vwfe were forced to eat all of their meals out of therr home

| 1In deterrmmng th1s motlon the court rev1ewed the followmg documents 1) defendant s

.inotion for summary judgment and memorandum of law, 2) plaintiff’s affirmatlon in opposrtlon .

- and memorandum of laW and 3) defendant s reply memorandum of law



— e o

On its motron for smmnary Judgment defendant a:rgues that the case should be dlsmrssed
. because plamtrff farls to provrde any evrdence of hrs damages Specrﬁcally, defendant asserts that
plamtlff cannot maintain thrs actron because there is no proof that the four month delay in the B
| -' constructlon completlon caused hlm to incuf $25 000 00 m damages Defendant adm1ts that the
_ constructlon took longer than antlcrpated but asserts that plamtrff lacks any ev1dence of measurable )
damages Whlch would entltle hlrn to any rehef | | | |
S DISCUSSION :

Summary Judgment should only be granted when no trrable issues of fact are presented

( Sﬂ]man V. 'IWentreth Centurv Fox Fr]m Corp 3 NY2d 395) In order to preva11 on a motron for

K

| ,..'...._ . summary _tudgment the movant must. present a.pnma ,t"acre «case. demonstratmg entltlement to~-‘--....-.'..---.'ﬁ..-....'..J-'l

Judgment as a matter of law (Ennce V. DrBen@etto, 189 AD2d 75) When a prrma facre case has

been estabhshed the respondent must produce ev1deut1ary proof n adrmssrble forrn sufﬁcrent to a f_ ”
L Ny

- | requtre a tnal materral questrons of fact Zuckerman_v Cl , of : evaor _ 49 NY2d 5 5 7)

. | In the case at bar defendanthas presented a pnma facre case showrng that it performed 1ts -
dut1es under the contract entered into by the partles However, plalntrﬁ‘ has not met hJS burdcn of
presentmg any evrdence in. adm1ss1b1e form that would rcqulre atnal Specrﬁcally, plamtrff cla.uns _ | -_
that defendant breached the contract but faﬂs to present any evrdence supportrng t]:us clarm Whrle
plamtrff has shown that he was mconvenlenced by the del ay in mstalhng h1s new- krtchen he has not

. subnutted one recelpt or myome attestmg to the damages he has clanned Moreover the contract .
has no language statmg that should defendant’s work faﬂ to end on the est:rmated date plarntlff would

be entrtled o rehef Defendant states that he plans to present such evrdence at tnal However ona’

; motron for summary _]udgment one must lay bear therr proof (see Zuckerman upra) Platntrff has



L motron for summary ]udgment is ganted

..already had the opportumty to testrfy at hrs depos1t10n At that t1me he fa1led to State Wlth any o

. partlculantythe damages he has allegedly suffered Absent such evrdence from plamtlff defendant s

QQN_CL_.@.N

Defendant s motlon for summary Judgment is granted The clerk shall enter a Judgment in . B .

' g favor of defendant dlsrnlssmg the complamt Th13 constltutes the de0131on and order of the court B e

Dated ,' >{ 7/ 07
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